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[1]  Kawartha Pine Ridge District School Board (the “School Board”) applics for judicial
review of the March 23, 2009 decision of the Child and Family Services Review Board (“the
Tribunal™) in which the Tribunal quashed the decision of the School Board cxpelling a student,
reinstated the student to his school, and ordered that any record of the cxpulsion be expunged.

[2]  There arc three issues in this application: whether this Court should refuse to determine
the application on the grounds of mootness, the appropriate standard of review and whether the

Board’s expulsion deeision should be set aside.
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Background

[3] On November 10, 2008, the Vice-Principal of Peterborough Collegiate and Vocational
School (“PCVS") interviewed Q, a 17 year old Grade 12 student, about his marijuana use off
school property. The Head of Guidance was also present. Q admitted to smoking marijuana and
sharing it with some friends, including students from PCVS, during a period of six weeks.

(4]  On November 11, 2008, PCVS suspended Q pursuant to s. 310(1) of the Education Act,
R.8.0. 1990, c. E.2 (“the Act”), as amended, which provides:

A principal shall suspend a pupil if he or she believes that the pupil has engaged in any of the
following activitics while at school, at a school-related activity or in other circumstances
where engaging in the activity will have an impact on the school climare:

1. Possessing a weapon, including possessing a firearm.
2. Using a weapon to cause or to threaten bodily harm to another person.

3. Committing physical assault on another person that causes bodily harm requiring treatment
by a medical practitioner.

4. Committing sexual assault.

3. Trafficking in weapons orlin illegal drugs.
6. Committing robbery.

7. Giving alcobol to a minor.

8. Any other activity that, under a policy of a board, is an activity for which a principal
must suspend a pupil and, therefore in accordance with this Part, conduct an investigation
to determine whether to recommend to the board that the pupil be expelled.

[5] At least one of three preconditions must apply for the principal to suspend under s.
310(1): the pupil must have engaged in the activity at school, at a school-related activity or in
circumstances where engaging in the activity “will have an impact on the school climate”. The
principal of PCVS determined that Q's marijuana use would have an impact on the school
climate, and therefore, she ordered suspension.

[6]  Following suspension, the principal was required by s, 311.1(1) of the Act to conduct an
investigation to determine whether to recommend to the School Board that Q be expelled:

When a pupil is suspended under section 310, the principal shall conduct an investigation
to determine whether to recommend to the board that the pupil be expelled.

[7]1  In the course of that investigation, the principal is required to make all reasonable efforts
to speak with the student and his or her parent/guardian, as well as any other person that the
principal has reason to believe may have relevant information (s. 311.1(3)). In determining
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whether to recommend expulsion, the principal is required to take into account mitigating or
other factors preseribed by regulation (s. 311.1(4)).

[8]  The prescribed mitigating factors are:
1. the student does not have the ability to control his or her behaviour

2. the student does not have the ability to understand the foreseeable consequences of his
or her behaviour :

3. the student’s continuing presence in the school does not create an unacceptable risk to
the safety of any person. (O. Reg. 472/07, s. 2)

[9]  The “other factors™ to be considered are:

1. the student’s history
2. whether a progressive discipline approach has been used with the student

3. whether the activity for which the student may be or is being suspended or expelled
was related to any harassment of the student because of his or her race, ethnic origin,
religion, disability, gender or sexual orientation or to any other harassment

4. how the suspension or expulsion would affect the student’s ongoing education

5. the age of the student

6. in the case of a student for whom an individual education plan (“IEP”) has been
developed,

a) whether the behaviour was a manifestation of a disability identified in the
student’s IEP

b) whether appropriate individualized accommodation has been provided, and

¢) whether the suspension or expulsion is likely to result in an aggravation or
worsening of the student’s behaviour or conduct. (0. Reg. 472/07, 5. 3)

[10] After the investigation, if the principal decides to recommend expulsion, he or she must
prepare an cxpulsion report containing a summary of his or her findings, a recommendation as to
whether the student should be expelled from the school or all board schools, and a
recommendation as to the type of program or school that might benefit the student.

[11] After the principal of PCVS recommended expulsion, the expulsion committee of the
School Board heard the matter on December 15, 2008. At an expulsion hearing, a school board
is required to consider the oral and written submissions of each party. The parties are the
principal, the student or his or her parent/guardian and such other persons as are specified by
school board policy (Act, s. 311.3(3) and (4)). In coming to a decision, a school board is
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required to take into consideration the submissions and views of all parties, any prescribed
mitigating or other factors and any party’s written response to the expulsion report (s. 311.3(7)).

[12]  Q was informed of his expulsion by a letter of December 15, 2008. The letter did not set
out any reasons, despite the requirement in s. 311.6(2) that the notice of expulsion include the
reason for the expulsion. '

The Tribunal Decision

[13]  Pursuant to s. 311.7(2) of the Act, Q’s mother, the respondent Jean Grant, appealed to the
Tribunal. The Tribunal proceeded by way of a hearing de novo held on March 2 and 9, 2009. It
heard testimony from the parties and considered the evidence.

[14] The Tribunal found that the onus lay with the School Board to demonstrate, on a balance
of probabilities, that the activities of the pupil will have an impact on the school climate at some
point in the future. The School Board must “show a direct and causal link between the pupil’s

behaviours and a definitive impact on the school climate” (Reasons, para. 11).

[15] 'While there was evidence of a drug problem at PCVS, the Tribunal found that there was
no evidence of a “nexus” between Q’s off-school activities and the school climate. Evidence that
Q brought marijuana to school, used it at school, or discussed it at school could have established
a nexus, but the School Board did not lead any such evidence (Reasons, para. 17). The Tribunal
concluded that there was insufficient evidence to establish that Q’s activities will impact the
school climate at PCVS. Therefore, it quashed the expulsion and reinstated him to his school
without determining whether he had actually engaged in trafficking and whether expulsion

an appropriate penalty. '
The Issues in this Application for Judicial Review
[16] The following issues arise in this application:

Should the Court refuse to hear this application for judicial review because of mootness?
What is the appropriate standard of review?

Did the Tribunal err in conducting a hearing de novo?

Was the Tribunal’s decision reasonable?

BN

[ssue No. 1: Should the Court refuse to hear this application for judicial review because of
mootness?

[17] Q retumed to PCVS following the decision of the Tribunal and continued with his
studies. Counsel for the respondent informed the Court at the beginning of oral argument that Q
completed his high school education in Janvary 2010. As a result, counsel argued that the
application for judicial review was moot and should not be heard, as there is no live issue
between the partics.

[18] The School Board and the Intervenor urged the Court to exercise its discretion to hear the
application, given the importance of the case to school boards and students throughout the
province.  Counsel for the School Board stated that the Board was seeking to overturn the
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Tribunal’s decision finding that the expulsion was not justified, but it was not seeking to overturn
the part of the Tribunal’s order expunging the expulsion from Q's school record. '

[19] A court has discretion to hear a moot proceeding. In Bonnah v, Ottawa-Carleton Distrier
School Board (2003), 64 O.R. (3d) 454, the Court of Appeal set out the principles that guide a
court in determining whether to hear a moot appeal: “the issue that has become moot was fully
litigated before the court; is of general importance and is likely to arise in the future either in
litigation involving the same parties or different parties” (at para. 16).

[20] The statutory provisions governing expulsion that were before the Tribunal came into
effect on February 4, 2008. The proper interpretation of these provisions is of great importance
to school boards and students throughout the province. As in Bormah, the court’s guidance as to
the interpretation of the Act and the degree of deference to be accorded to a decision of the
Tribunal will provide guidance to school boards, students and their parents, which may prevent

future litigation, .

[21] Both the School Board and the Intervenor expressed the concern that expulsion cases will
often be moot by the time they reach the courts, given the time required to proceed through the
appeal and review process. Counsel for the School Board pointed out that schools usually take a
progressive approach to student discipline, and so most expulsions are imposed on students in
their last year of secondary school. By the time an application for judicial review reaches the
courts, students will often have completed their studies.

[22] Given these circumstances, the Court decided to exercise its discretion to hear the
application for judicial review.

Issue No. 2: What is the appropriate standard of review?

[23] The standard of review of a decision of the Tribunal reviewing a school board’s
expulsion decision has never been determined, Therefore, it is necessary to conduct a standard
of review analysis, considering the factors set out in Dunsmuir v. New Brunswick, 2008 SCC 9 at
paras. 62 and 64: the presence or absence of a privative clause, the purpose of the tribunal as
determined by interpretation of its enabling legislation, the nature of the question at issue and the
expertise of the tribunal, . :

[24] Section 311.7(5) of the Act provides that a decision of the Tribunal on an appeal from a
decision of a school board to expel a student is final. That privative clause suggests deference is
due to the Tribunal’s decision.

[25] The School Board argued that the privative clause applying to the Tribunal's decision
was weakened because there is a second privative clause in s. 311.4(4). That subsection provides
that if a school board does not decide to expel a student after an expulsion hearing, the decision
is final. In my view, the existence of this other privative clause does not weaken in any way the
privative clause that applies to the Tribunal’s decision on an expulsion appeal.

[26]  The second factor to consider is the purpose of the tribunal. This Tribunal typically deals
with matters under the Child and Family Services Act, R.S.0. 1990, c. C.11 ("CFSA”™), such as
the removal of Crown wards. complaints against a Children's Aid Society and adoption matters.
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However, in 2000, with the enactment of the Safe Schools Act, 2000, S.0. 2000, c. 12, the
Legislature provided a mechanism to appeal an expulsion decision of a school board, Pursuant
to s. 4(1) of O. Reg. 37/01, Expulsion of a Pupil, the Tribunal was designated to hear expulsion
appeals. More recently, the enactment of s. 311.7(1) of the Act in 8.0. 2007, c. 14 and O. Reg,
427/07 have confirmed the Tribunal as the designated body to hear expulsion appeals.

[27]  The third factor is the nature of the question before the tribunal. In this case, the Tribunal
was requircd to determine whether expulsion was an appropriate disciplinary response in the
circumstances. In order to decide the question, the Tribunal had to interpret provisions of the
Education Act, including s. 310(1), and to apply the legislative provisions to the facts before it.
In determining whether to uphold an expulsion decision, the Tribunal must consider mitigating
and other factors prescribed by the regulation. Thus, the determination of the Tribunal, in
reviewing the Board's decision, involves questions of mixed fact and law. Therefore, deference
is required,

[28] Finally, the expertise of the Tribunal must be considered. Members of the Tribunal are
required by the CFSA to possess certain prescribed qualifications, including either a degree,
diploma or certificate granted by a post-secondary institution and at least one year’s experience
working in or volunteering in children’s services or social services or at least five years’
experience working in or volunteering in children’s services or social services (0. Reg. 494/06,
8. 23). Thus, there is an expertise in the Tribunal with respect to issues affecting children’s
interests.

[29] Given the privative clause, the designation of the Tribunal to hear expulsion appeals, its
experience with matters affecting children’s best interests and the nature of the question before
it, namely one of mixed fact and law, I conclude that the proper standard of review of the

Tribunal’s decision is reasonableness.
Issue No. 3: Did the Tribunal err in conducting a hearing de novo?

[30] The School Board argues that the Tribunal erred in conducting a hearing de novo, rather
than providing proper deference to the decision of the principal and the School Board.

[31] T note that the expulsion decision under appeal was a decision of the School Board. The
principal has the power to suspend a pupil for up to 20 days. However, the decision to expel is
made by the School Board, after an investigation by the principal and a recommendation to
expel. Therefore, the decision under appeal is that of the School Board, not that of the principal.
If deference were owed, it would be to the decision of the School Board.

[32] The School Board argues that the Tribunal should have applied a standard of
reasonableness to the School Board’s decision, as well as to the principal’s recommendation,
rather than conduct a new hearing.

[33] The School Board did not raise the issue of the propriety of the hearing before the
Tribunal, despite advance notice that the matter would be proceeding by way of hearing de novo.
Therefore, it should be taken to have waived any objection to the procedure adopted.






